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’ coir nr nro - 3A 

T»io CTcnd Jury further chargesJ 
On or about the 10th day of April, 1957, 

CHAHLCS W, FREDRICKSOU, tho defendant/ who at thet tirs 
end during tho calendar yew ICoS resided end counted 
his business within tho Sotrthern District oJP Uav Yor!: 
unlawfully, wilfully nnd knowingly did ottcapt to eva-Jo 
and defeat a Inrgo part of the incor-o tax due end cuing 
by bin and his wife, Ruth I, Pradrteknen, to tho United 
States of Ar.trlea fer tin cnler. ;r year 1?55, by preparing 
and cnunlrg to bo preprved, mi by filing and cnuslrg to 
bo fil r d with tho District Plireter of Internal r.ovmua, 
Albany, Urw Ycrlt, a fa lea c-id fraudulent joint irsem tan 
retui-n on tehnlf of hirsolf r :d hin rlf-, wherein It raa 
statad that the/' - coanblo irs-ra for on Id calender year 
weo $0,00 end that tl o incc"-_c tru; duo therm tran $0,00 
whereas the defendant than or.l thr.ro well It.t.i that t’nlr 
tonablo inccers fer t' * cnlc.-'sr yaer tvn rppreni .ntoly 
$37,171,AC, upon which taxable iusc-a chare v. i d-.a er.d 
wing to t!:o United States of A-rorlea ca iscr-.c ten of 
apprcKfnc; ly $10,C50,G2. 

(Title 26, United Str-tea Ceda, Ccst.’oa 7701) 

r—Tj?-'- 

The Cir.n . CiTtiicr <^***^T*r —jj 
C n cr chert tha ICnh dry cf April, 1CC7, fr.p.n 
W. Fnrcr,IUiL»cn, tha C~'u- sdrifc, who nt thrt ti-a r ; l C ~:l~ » 
tha calendar ym.. ir'6 rcpi' v :-j r -, d c r—'—'—j ^-r^ 
within tho Southern riatrict cf t' a. Y~'-, iml-a^Uy, vlir^ly 
nnd In:- ’.rgly did c*:tc* pt to r.vrda r- 1 d-f~- Q i^ 2 p „. fc 
of tha irrcr.a ten dm end C :S _ ty Ha 
Ruth I. Fie; r 2ch-.cn, to th United centra cf Ant-ten 
for tha calender year ICW. Ly pternring crj erveirg to ta 
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prepared, and by filing end causing to bo filed with the 
District Director of Internal Revenue,, Alt-ay, Row York, 
a falco end fraudulent Joint lrxcns t. 7 : ret.rn cn behalf 
cf himolf and hie wife, wherein it was otr ted that thnir 
taxable Incem for raid calender ja r t:as $0.GJ cad that 
the inccr.o ta:: due tfcrecn was $0.00, chare -0 the drfsr.'ant 
then end there well biiet 7 that their tenable in com for 
cold calendar year vaa approximately $31,953.50, upon which 
tcrccblo Inc cm there was dua end «ilc S to the United States 
of Acerica an irec 'e tr : cf approximately $3,561.95. 

(Title 26, United StatC 3 Cede, 


Section 7201) 
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Cr. forr.i t!o. V5 


HmU'ii ZHalvs -District (Emivl ' '* 

ron THE /• . r 1 

.. . SOUTHERN DISTRICT . OF NEW YORK .1 fi V)74 l 


United States o/ America 

v. 

CHARLES W. FREDRICKSON 




No. 73 CR. 282 


On this 16th day of APRIL , 19 74 came the attorney for the 

government and the defendant appeared in perron and 1 by Paul I. Auerbach, 


It Is Adjudged tl t the defendant upon his plea of ; Not Guilty and a verdict of Guilty 
by a jury, 

has been convicted of the offense of unlawfully, wilfully and knov/ingly attempting 
to evade and defeat a large part of the income tax due and owing by him and 
hie wife to the United States of America, by preparing and causing to be 
prepared, and by filing and causing to be filed with the District Director 
of Internal Revenue, Albany, Nr.-, York, a false and fraudulent joint income 
tax return on behalf of himself and his wife for the calender years 1964, 
1965 and 1966 (Title 18, United States Code, Section 7201), 


as charged- in Counts 1, 2 and 3, 

and the court having asked the defendant whether he has anything to say v:hy judgment should not 
be pronounced, and no sufficient cr use to the contrary being shown or appearing to th? Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby cor mlttcd ’ the custody of the Attorney Genet al or 
his authorized representative for imprisonment for a period of 4 ONE (1) YEAR ANT* ONE (1) DAY 
on each of Counts 1, 2 and 3 to run concurrently with each other. Defend¬ 
ant released on his own recognizance until 10:00 A.M., April 23, 197-1 
at which time the defendant will irrendsr to the United States Marshal in 
Room 505 to commence service of sentence. 


It Is Adjudged that' 


\ 

\ 

1 

i 




It Is Ordered that the Clerk deliver a certified copy of this judgment and commit neat t.-t’ c 
United States Marshal or other qui.Hfkd officer and that tire copy sene ;.s the cn;’:::’ ! lmc:i' of t!..- 


defendant. 


Tli~ Court recommends commitment (o’ 


i l 
v 


United Slut s Di.s-f.-n f J 


Cirrk. 

•Insert "l.y (name of counrcll CJUiiM-r or YTlhoiitcounsel; Hie rojit aC-.I.rr! tlio nefrii<I,n'. rf ‘ L r! -!r 
to comni '1 Mid nsljert him win llicr li> in -lieJ to lin .e umi I ppu noted ov U; • e ■ irt ftii.l !•:<• tlef, lii.lt: -i o’, >i, 
M.il, ,llleit lie \v Uic<! fie llllit to la" »-Ur,nu<V of coin-el • h. , l »I > - • »:ilt v . n I 11, emit • s..-,l 

there '< e failuol I):'-.: iw It e pica.” id • mi! |*.i:tltv. .•.;«« a xcntvl i-f r.u.llv. • i.li -iu l ,'t>. ;.i„1 . . i • 

I'lillly >>r "l "nolo i ».ilei.(lere.'’ rr- I'ic i >u v I •«. > ln.i-ri -i.i , ov, d • i,.: >ii-. r - l 

' Eton 111 fcontenre or , i.. r : rouiils II nny; i2i whrtln » to ntn rf . m i .• < r • 

•*'« in i ;> a ml. II .. . o mly. »eii.-.i e ,eli L i in i lo li.-;-ii. i ah re leu n -e to • • ,,, r>iii>n r.. | ■ -..... , ; . . ;• i. 

*'• > o'Iot enlMirill-1 iiu..er,e<l viiiene**; Cll v.lielh r in l n-i| I to le r; ,m’i iiiiyrl ns,! io.*,‘ e. ■.*.,1 «■{ 
!.'• I.i-. !•" lliii* mill i< * . i: vti!II |i« 1.. , t It, rv.*-,o «i ., I, r .,.I , yi .n ■«',,1 le. I.i w ■ I r ,o»v or,', i \ ,lli i, o . , 
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In a criminal case and I will not hear it. 

MR. EATON: The second thing, your Honor, Is 
exactly how we are going to deal with the fact that there 
was a previous trial here. Normally, the way we phrase it is 
witnesses are instructed to simply refer, if it necessary, 
to a prior proceeding in this case, without telling the jury 
that it was, in fact, a previous jury trial. I just wanted 
to find out what Mr. Auerbach's feelings on that were. 

THE COURT: Just refer to it as a prior hearing on 
this matter, if you have to cross examine any witnesses. 

With respect to this memorandum of law you have sub¬ 
mitted, Mr. Auerbach, on the question of loan, I don't under¬ 
stand it. It is not comprehensible to me what your position 
is. Do you want to tell me now what your position in this 
case ’s going to be? 


L 1 

22 

23 

21 

25 


MR. AUERBACH: My position is twofold, your Honor. 
On the question of a loan, it is the defendant's contention 
that at the time of the taking or the loss was discovered, 
Immediately thereafter by the defendant signing the con¬ 
fession of judgment and attempting to make repayment, that 
that taking was, in fact, an unauthorised loan and, therefore, 
not taxable Income. It is the defendant's contention that 
the money 


THE COURT: V.'nat case do you cite for that 0 

X K\\ 
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2 

its taxes. 

3 

On the other hand, the defendant further contends 

4 

that, by reason of a diminished mental responsibility at 

5 

the time of the filing of his tax return, even though a very 

6 

short period in time, maybe two or three months before, he 

7 

did have knowledge of the fact of these monies, that when he 

8 

sat down to prepare the return, they were effectively blocked 

> 9 

out of his mind because of this mental problem, and for that 

10 

reason the specific intent cam ot be sustained and, therefore, 

11 

on those grounds the defendant moves for dismissal. 

12 

Those are the prime contentions of the defendant. 

13 

THE COURT: Well, in other words, we have the same 

14 

inconsistent defense w had the last cime. 

15 

MR. AUERBACH: Yes. 

16 

THE COURT: On the one hand he claims he viewed 

17 

it as a lean when he filled out his return and, the .-fore, did 

18 

not include it. On the other hand, you say his mental 

19 

condition blocked it out of his mind and he didn't consider 

20 

it at all, is that it? 

21 

MR. AUERBACH: Ho, your Honor. If I may, I am 

i 22 

saying at the time he executed the confession of judge — 

23 

THE COURT: I am taking only now -- let's stick 

2A 

with this now — we are taking now about the time he made out 

25 

the tax return. 

SOUTIItRN IHSlmCT rOIIDT Rfl>ONlf H5 ll.s COIIkTHOU'.t 
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MR. AUERBACH: There was no contention that at 
the time of filling out the return these monies were in his 
mind at all. The reason they were not in his mind is as 
follows: If he had thought of them, he would have treated it 

as a loan and would not have reported it. In the alternative, 
the mental condition was such that he did not think of it 


at all. 


THE COURT: Your position is that at the time he 
filed a return, it war; not in his mind at all? 

MR. AUERBACH Yes. 

THE COURT: He forgot about the money, is that 


MR. AUERBACH: Right. 

THE COURT: Then you say if he remembered the 
money, he would have treated it as a loan? 

MR. AUERBACH: Correct, your Honor, exactly the 
defendant's position. 

THE COUR'.: Well, there is a problem with that, 
if he had thought of it? 

MR. AUERBACH: The idea is, your Honor, when he 
e^ecut^d ice, that is the statement. Would that it were 
in his mind, he would not have report, ' it because he would 
have treated it as a loan. 

THE COURT: Mr. Reporter, will you transcribe just 

X.VX'N 


25 
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11A 

firm as a full-fledged lawyer, specialising In tax law. 

In i 960 he loft that tfall street law firm and 
opened up his own law practice in Tuxedo, New York, and he 
became the attorney for a number of people, including a 
wealthy, elderly couple named Mr. and Mrs. Lee, who lived 
up there in Tuxedo. 

Mr. Cornelius Lee, and his wife Chloise Lee have 
both died. Eut at the time Mr. and Mrs. Lee needed to have 
nur-es Just about n'ght and day, they needed to have people 
look after them and take care of them, they needed to have 
someone write checks on their checking account for all of 
the expenses, and they had quite a number of expenses, ar.u 
since they were so old they needed someone and in 1961 Mr. 
Fredrickson obtained the power of attorney on Mrs. Lee's 
checking account, and that meant that ne couau _:j ; . ... _ 
on their checking account, and it is a perfectly legitimate 
type of arrangement, the power of attorney, and nothing 
unusual happened for several years, until 196 * 1 , 1965 and 
i 960 . During those three years Mr. Fredrickson used 890 of 
Mrs. Lee's checks for his own personal use. Ke made these 
checks out to the order of sporting goods stores, and other 
people, and lie bought camping ganr and rifles and all kinds 
of other items for his own personal use. 

Now, on the very first few of these checks, the 
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2 

3 
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7 
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9 

10 
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12 

13 

14 
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16 

17 

18 

19 

20 
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22 

23 

24 
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to object to any continued reference to proving the crime 
of embezzlement. There Is no charge for it here and by 
proving a collateral crime would unfairly prejudice the 
defendant. I feel that even the references at this point 
to the crime of embezzlement and attempting to prove that 
crime, wh<ch has nothing to do with the Issue before the 
Court, tax evasion, has put the defendant In an unfair posi 
tion. 


THE COURT: The Government's burden is to prove 
that he misappropriated this money. 

MR. AUERBACH: No. The intent the Government has 
j to prove is the Inter/ of sp-cifically intending to defraud 
the Government, not the Intent to take the money by embezzi 
me n t. 

the COURT: The fact that the money w« . emo 
would go to the question of whether he intended to pay. 

MR. AUERBACH: No, your Honor -- 

THE COURT: Objection overruled. 

MR. AUERBACH: Respectfully except. 

(In open court) 

MR. EATON: As I say, sinea the crime chai'ged is 
tax evasion, you are go*tig to have to decide whether in 
April, 1967 , f--r. Fredrickson acted with criminal intent ar.d 
deliberately intended to cheat the U. Government. 

\ \ \v 
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rm-lf Watson-Dlrcct 39 

Q On or about November 11, 1966 , did Mr. Fredrickson 
assist in a review of all the checks drawn on Mrs. Lee's 
checking account? 

A Yes. •. 

Q As a result of that review, was a schedule p p n 

which itemised approximately 890 checks? 

A Yes. 

Q Was that prepared at the accounting fi rrn of Cohen 
k Fasman in New City, Rockland County? 

A That's correct. I think actually it took place on 
November 16, i 960 , at Cohen ic Fas man '3 office. 

Q I show you Government’ Exhibit 923 for identifica¬ 
tion. Is that the schedule? 

A Yes, that is the schedule. 

MR. EATON: I offer J t in evidence. 

VOIR DIRS EXAMINATION 
BY MR. AUSR3AC* 

Was the witness present when this schedule was 

prepa red? 

A I was present when the original handwritten schedule 
was prepared in the prese. ee of myself and of Mr. Fredr’ekson 
on November loth. It was done ri :ht tr.ora, with add'ug 
machines, typewr’ters -- 

Q This schedule -- 


7; K x 


/ 
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/is tson-Dl rect 
^ This ■’c a typed version 


k 0<d you con pare this with the handwritten copy? 
A Yes, back then, yes, we aid. 

Q You, yourself? 

A That, I don't recall. I remember being there at 
the time it was done. 

IWR. AUERBACH: I object, your Honor. 

THE COURT: Overruled. 


(Government's Exhibit 9 ?l r ^»'ve- < 

^ v - » W\i 


e v' u e n - o . 


DIRECT EXAMINATION REGULED 
BY i-.R. EATON: 

Q Let me show you another document, Government's 
Exhibit 924 for identification. Do you recognlre that? 

A Yes, I do. 

^ Could you tell the jury whs t that f °? 

A This is an affidavit of confession of judgment 
which was signed by Charles W. Frearlckson on November 16, 
19oo, and the confession judgment to I-.rs. Lee in the amount 
° f $79*327.3.2, and I was present when that was signed. 

0 1 s that amount at least approximately the amount 

in the schedule? 

ihat was the amount which was obtained by add!nr 
up on the adding machine that was there all the checks, the 
39o clicks that were segregated f.rcm the balance of the choc. 

K K V 
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THE COURT: -.'ere these notes you made as you went 

along? 

THE WITHERS: Not physically, no, your Honor. 

. : 

These are not^s that I make on a dictating machine at the 
end of a phone conversation. 

THE COURT: That is what you are getting at, 'whether 
these are hl3 recollections past recorded? 

KR. AUERBACH: The question is, immediately after 
a conversation I assume he dictated a memorandum of some 
sort, ana was that memorandum reviewed when it was typed 
up and at that time was It his recollection that th°se were 
accurate notes. I don't know whether they were, ir. fact, 
reviewed within -- 

THE COURT: Suppose you l 11 us what they are, the «l 

notes. 

THE WITNESS: These are what I call register entries; 
that I, as a lawyer -- the only thing I have to sell is time 
and I keep a record of time and I keep for my own information 
and for continuity a record of what I do. 

THE COURT: Then somebody types it up fcr you? 

THE WITNESS: Yes, necessarily. This is reviewed 

by me af .or it is typed up and if there are correct'or.c, I 
will make them or have them made. 

THE COURT: All right, proceed. 










' 
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2 

Q Is the amount still owing approximately *44,000? 


3 

A At this point it would be slightly lower than that. 


4 

Since this letter was written, approximately 2C0 more dollars 


5 

has come in. I would say 43*750, roughly, as of this moment. 


6 

HR. EATON: No further questions, your Honor. 


7 

THE COURT: At this time, we w 1 11 take a ten-minute 


8 

recess. The jury is excused. 


9 

(The jury leaves the courtroom.) 


10 

THE COURT: The witness is excused for ten minutes. 


11 

(The witness leaves the courtroom.) 


12 

(Recess) 


13 

(In open court) 


14 

DAVID P. H. WATSON, resumed. 


15 

cross ex/.. ination 


16 

BY HR. AUSR3ACH: 


17 

Q Hr. Watson, you are an attorney duly admitted to 


18 

pract'ce law in the ^tate of Ne. York? 


19 

A I am. 


20 

Q Are you familiar with the crime of emberrlcmart? 


21 

A Yes. I wouldn't cons’ier myself an expert. I am 


22 

not a crim'.nal lawyer. 


23 

Q Do you know the elements of the crime of emborrie- 


24 

ment? 


25 

HR. EATON’: Objection, your Honor. 



rm-lf 
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Watson-Cross 
THE COURT: Sust«. ined. 

Q Is It a fact that one of the elements of the 
crime of embezzlement Is that there is an Intent to deprive 
a rightful owner of property? 

MR. EATON: Objection. 

THE COURT: Sustai. ed. 

Q Mr. Watson, when you reviewed in August of 1967 
what had preceded with relation to the funds of the Lce 3 , 
did you make a determination in your own mind as to whether, 
in fact, there was an embezzlement? 

MR. EATON: Objection, your Honor. 

THE COURT: Sustained. 

Q Mr. Wat.on, what did you mean on August 24, 1967 , 
when you used the word "embezzlement"? 

MR. EATON: Objection, your Honor. 

THE COURT: Are you referring to a document written 

by -- 

MR. AUER3ACH: I am referring to Government's 
Exhibit 9^1 for identification, which was a memorandum of 
a telephone conversation held on August 24, 1967 , between the 
witness and the defendant. 




MR. 

EATON: 

You r 

Honor, 

the only 

legal 

sir if'cance 

of 

the 

fact that Mr. 

Watson 

used 

that word 

to Mr. 

Freer! ckson 

was 

the 

ir.pac 


it had 

on Mr. 

Fredr i ck. 

: 0 n 1 s m 

•nd. It has 








rm-lf 


„ , „18A 

Wn tson-Cress 


no relevance as to whether Mr. //atson was correct In using 
that word. 

THE COURT: Well, that Is why the question is 
probably proper, what did he mean. The other object’ons were 
sustained because no witness was called to tell the jury what 
the law is or what elements constitute a specific crime, but 
he can say what he had in mind at that time. 

A Could I have the question again, please? 


MR. AUER3ACH: hr. Reporter. 

(Question read) 

A I would say that I meant a wrongful taking without 
permission of the owner of the funds. 

Q Did you, when you used the word "embezzlement" in 
August 19^7, assume an intent to deprive the proper owner -- 

THE COURT: You can't ask this witness what 
elements constitute embezzlement. That is a legal conclusion. 
You asked him what he had in mind and he has told you that 
and you cannot examine him 03 to the law of embezzlement. 

MR. AUERBAC* : Your Honor, I ar not examining as 
to the law of embezzlement; I am asking if he had that in 


his mind. 


THE COURT: He told you wh't he had in mind. 


MR. AUERBACH: May I inquire further as to what he 


had in his mir.d? 


1 


ft 
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KR. AUERBACH: Your Honor, In order to avoid a 
discussion about which we have had a previous off-the-recoru 
discussion, may we approach the side bar? 

THE COURT: Yes. 

(At the side bar. ) 

MR. AUERBACH: Ycur Honor, at this time I wish to 
ask the witness whether or not it was a fact that an additions 
reason for not reporting this as an ember zlemer.t loss was due 
to the fact that he felt the defendant took the money from 
the Lees' account without any criminal intent, wr.lch is a 
contradictory .statement made by the defendant and should be 
able to be used to impeach him at this point. 

THE COURT: Well, as I Indicated earlier whether 
the defendant had criminal intent in this case Is for the 
0 ury r :. j .:.at you r re t:/\.j to out of In’s :: t . . * 

his opinion it was not criminal intent. 

i'iR. ALc.E3AC.-i: ,.ot on this case. X ar not discusser' 
his intent on this case. That 1? not the issue I am getting 
to. His intent on this case is strictly a question for the 
jury, what was his intent on April 17, 1967, when the returns 
were filed, but we ha;o here repeateu allegations by the 
witness to various people, three d’fferent people, that 
there war an embezzlement, and we also have a statement by 
the witness that the reason that he did not recommend the 
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deduction was but he felt they couldn't substantiate the 
fact that there was no likelihood of recompense and that is 
an additional reason and the Jury is entitled to know that 
additional reason and cross examination. 

THE COURT: J.et me see it. 

MR. AUERBACH: This is his affidavit. 

(Handing to the Court) 

MR. EATON: Your Honor, it is obvious now why Mr. 
Auerbach went into the unexpressed thoughts of Mr. Watson, 
he was trying to get in this document, in violation of your 
Honor's order. 

On my direct testimony I stayed witnin the I’ules, 1 
did not go into Mr. Batson's unexpressed desires and reasons, 
I Just went into what he said to Mr. Balsamo and what he said 

to Mr. ?'r:rickso: , which obviously r.nj an impact, a 

reacted accordingly. 

Now Mr. /^grbach has gone ahead and asked for Mr. 
Watson's unexpressed reasons and I think the thing to do is 
to strike that testimony. He can't adopt a line of question¬ 
ing and then get this in under the guise of impeachment. He 
has gone beyond the scope of my direct examination by getting 
into unexpressed thoughts of Mr. .v’atson and even when they 
are relat'vely harmless, they are just as irrelevant as if 
there was something like this. It Is w'atson's unexpressed 
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desires. I couldn't care less If Watson did not like the 
shape of Mr. Fredrickson's nose, that has no bearing at all, 
unless he can show bias against Mr. Fredrickson. But his 
reasons for acting are irrelevant. The relative thing is 
what he said to Fredrickson and what Fredrickson said to 
him, not what was going on in the back of Watson's mind. 

THE COURT: The reason this can't be brought out, 
as I indicated before, is because it calls upon the witness 
to give his opinion ag to a conclusion the jury has to make 
here. The jury has to conclude first that he embezzled the 
money or that he took it by mistake, and this testimony 
would be simply introduced to give the jury an opinion as 
to whether he took the money or he took it by mistake -- 
whether he embezzled the money, rather, or whether he took 
it by m'staka. We can't have witnesses giving their opinion 
as to somebody's state of mind. It will not be admitted. 

MR. AUER3ACH: I respectfully except to the 
Court's ruling on that the issue cf whether or not there was an 
embezzlement is not on trial here and that is not before the 


Court. 


THE COURT: That is ridiculous. Your defense i: 


that he took it by mistake? 

MR. AUERBACH: Yes. 


THE COURT: The Government's burden is to prove he 
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MR. AUERBACH: It Is my further contention that 
this man in his conversations was contradictory, and that 

\ m V 

he threatened exposure of embe77lement and going to the 
D.A. and to the I.R.S. and that he in his own mind when he 
made those statements knew there was no embe77lement and 
that is a proper subject for cross examination. 

THE COURT: That is my point: he is not qualified, 
permitted to give his opinion as to whether it was 
or was not an embe?zlement, in his view. 

MR. AUERBACH: But if his honest statements 
accord 4 ng to Mr. Eaton, the reason for the line of question¬ 
ing and the answers which came back was, as Mr. Eaton stated, 
Mr. Wat3on made a statement and this was a reaction from 
***- • R*-• 1 • o».*o s no i*.r . .* reo r i con ruid - f w.. en nr. ..a tacr» n.* oc 
that statement he knew at that time that that statement was 
not right or he was bluffing, I think that should be brought 
out before the jury, that he knew in his own mind when he 
said embe77lement loss or embezzlement, in his own mind he 
knew there was no such embe77lement, that these were efforts 
on Mr. Watson's part to try and recoup as much money as 
possible for the estate and lor that reason he used the word 
embezzlement but knew in his own mind at that time that there 
was no embezzlement. As proof of that, we have a sworn 
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affidavit that he knew at that time there was no embezzlement, 
and this Is a very critical thing to the defendant's position. 
He may have had made reactions, but if he made reactions 
through an improper claim, I honestly feel that that was 
improper and should be brought out at this time. This would 
be the same thing as a motion to suppress by unfair pressures 
by the district attorney. This was an unfair pressure on 
his part and any reactions from that unfair pressure should 
be eliminated. 

I-.R. EATON: It only matters what hr. Fredrickson 

hoard and what he did about It. If Mr. Fredrickson said, 

"What, embezzlement, not on your ’life," that would be an 
objective fact we should take into account. You can ask 
Mr. Watson whether Mr. Fredrickson reared up In disgust 
v.i.or. the wor j embezzlement ..‘as rained. 

MR. AUERBACH: If in Mr. Watson's mind he knew 
there was no embezzlement and we have the uncontradicted 
fact that he knew there was no embezzlement, that should be 
brought out to the jury. 

MR. EATON: Why should Mr. Watson ever be allowed 
to tell his opinion. Mr. Watson may be a Communist which 
doesn't think there is ar.y such thing as embezzlement, and I 
don't care what his opinions are. 


THE COURT: Are those letters in evidence? 
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MR. EATON: No. I put in letters that went to 
Mr. Fredrickson. I did not put in Mr. .Vatson's notes. lie 
had a partial recollection of his own and the only thing 
in evidence, as in the last trial, is his recollection of 
the words used at those meetings. 

THE COURT: I thought there were three letters -- 
MR. AUERBACH: May I get that, your Honor? 

THE COURT: Yes. 

MR. EATON: Not letters. 

(Pause) 

MR. AUERBACH: There was a letter written on or 
about October 13th to Cohen and Fasman which specifically 
referred to embezzlement. 


' t. 




THE COURT: I thought you asked Mr. 

t you ask him what he meant In that 


Watson about 

letter by 


embezzlement? 

MR. AUERBACH: No, I said in a conversation. 

MR. EATON: This is 9^7 for identification, your 
Honor, and all that Mr. Watson testified about was that 
after he had this crucial discussion with Mr. Fredrickson, 
he called off Mr. Fasman -- Cohen and Fasman. He called 
Max Cohen and said, "Do not claim any kind of a loss." 

MR. AUERBACH: No, he said, "Do net claim an 
embezzlement loss." 
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KR. EATON: Well, that is not in evidence. He 
identified this letter, 947, just by saying that was the 
letter ne wrote to Cohen and Fasman. 

On the assumption that the word embezzlement was 
used in connection with the conversation with Max Cohen, I 
will consent to a motion to strike it. It has no relevance 
to anything. If he told Max Cohen the guy was a thief, who 
cares? The important thing is he told Max Cohen just what 
he told Fredrickson would happen, "I will call off the dcgs, 
not tell the I.R.S.," and he tola r.ax Cohen, "Max, don't 
tell the I.R. 5 ." Vhether he told him the guy was a th'ef or 
an embezzler doesn't matter. 

THE COURT: I thought there was in evidence three 
letters in which the witness Watson said to Fredrickson In 




v; ns emc 3zzl e .7.e : 


^ • i v4 * * • 


it <» <r it it it mi it *r*. 


■ n r*. • 


three separate occasions and I had in mind 943, 949 and 350, 
the three letters, and I thought you were bringing out that 
he wrote Mr. Fredrickson and accused him of embezzlement 
and I permitted you to ask what he had in his mind, what he 
meant when he used the term, not to establish the legal 
elements of that crime through this witness. I was under the 
impression you were referring to three letters. Now it turns 
out that 9^*7 isn't even In evidence. So you were the one 
that injected in this Mr. Watson's conclusion that he 'was 
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guilty of embezzlement. The answer to that is plain, that 
Mr. Watson can't get on the witness stand and say that the 
defendant is guilty of embezzlement. He can only testify to 

I 

certain facts, and even if he were on trial for embezzlement, 
he couldn't get up and say he was guilty of embezzlement and 
he couldn't say even now that he was guilty of income tax 
evasion, could he? 


MR. AUERBACH: No, your Honor. 

THE COURT: The defendant can only be convicted of 
a crime after a trial by jury and the question is improperly 
in and v;ould have to be stricken. 

KR. AUERBACH: The question was, as the Court 
indicated, the defendant can only be convicted of a crime 
after a trial before a jury, and he has never been charged 
’ ch rh-t cr'rr.e ant for that r?~."cr. I o.ject to th'r . cl-v 
line of questioning on the question of embezzlement. He 
can't be convicted of a crime without a trial by jury and 
that is what we are doing here. We are trying him on income 
tax evasion and collaterally convict him of embezzlement. 

THE COURT: The Jury has to consider that in 
arriving at a conclusion, but no witness can testify he is 
guilty of embezzlement. Kls defense is mistake and they will 
have to f 4 nd first that it was no mistake, that he took it 
improperly and, therefore, it was taxable. No witness car. ge: 
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2 

on the stand and say he is guilty of embezzlement. That Is 

3 

all I am going to hear on that. 

4 

MR. AUERBACH: He has said it, your Honor -- 

5 

i THE COURT: The question and answer will be 

6 

stricken. 

7 

i MR. AUERBACH: May I get my notes? 

8 

THE COUR*: On what? I thought you were referring 

9 

to separate letters. 

10 

MR. AUEREACH: Ho, three separate occasions where 

11 

he was reviewing and stating from his notes. 1 

12 

THE COURT: It shall be stricken and the jury so S 

13 

advised. 1 

14 



MR. EATON: The three occasions Mr. Auerbach mention- 1 

15 

occurred in the testimony of Mr. Watson as he was telling 9 

16 

1 



17 

Balsamo in which he used the word "embezzlement loss." ■ 

18 

1 don't thin«< that testimony can be stricken because it is 91 

19 

entirely relevant to the key fact In this case, which Mr. 1 

20 

Fredrickson denies, is that the thought of _ 1 

21 



embezzlement never came into his mind and here is Mr. jfl 

22 



Watson saying he used the word embezzlement. I would concert 1 

23 



to have the jury instructed that the fact that Mr. Watson 9 

24 



said the word embezzlement to Mr. Fredrickson is rot binding 9 

25 

9 

• 

or. them. Nevertheless, we can't take out the key circumstance 9 
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in this set of conversations, which is that right 
after he filed h*s income tax returns Mr. Fredrickson was 
told,"l am going to report an embezzlement loss to the I.R.G., 
and he came up with all these crazy reasons why that should 
not be done. The word embezzlement had to make an impact 
on Mr. Fredrickson, but I agree the Jury be instructed 
it can only be considered for what impact it had on the 
defendant. 


THE COURT: The Jury can be so instructed, but it 
seems to me the Government can't nave it both ways. You 
already have it in here that Mr. Watson discussed it with 
the defendant ar.u they talkeu about exaoerziement. If It h 


in that v.ay, defense counsel does have a right to ask about 
the statement he made and you can tell the Jury and I will 
charge t:.em that they arc not csur.c by ..r. Watson's conciut 1 
either that it was embezzlement or was not. 

MR. EATON: I would analogize it to a murder 
case, if the cop came up to the defendant and said, "You are 
guilty of murder," and the defendant said, "Yes," and later 
he was tried for murder and the jury could be instructed 
that the cop is no expert on murder, but it is pretty relevant 
evidence when the defendant says yes in answer to the question 
which can only be understood when you say the question was, 
"You are guilty of murder?" 
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THE COURT: He can ask him about that statement 


in the affidavit and I will instruct the jury that they are 
not bound by Mr. Watson's conclusion, that he was guilty of 
embezzlement or was not, as he said to the I.R.S., and I 
will tell them what they have to find. 

MR. EATON: Your Honor will allow his opinion in? 

THE COURT: Yes. 

(In ope n court) 


MR. AUERBACH: Mr. Reporter, may I request the 
question before the side bar conference? 

(Question read) 

CROSS EXAMINATION CONTINUED 
BY MR. AUERBACH: 


Q Mr. Watson, isn't it a fact that an additional 

put in for an embezzlement loss was that you came to the 
belief that the collection that had been drawn on the Lee 
account was without any criminal intent but rather the 
result of emotional stresses, confused mind and general 
professional disorganization on the part of Mr. Fredrickson? 

MR. EATON: Objection, your Honor. 

THE COURT: Well, I will just simply advise the 
jury that as I indicated before, the Jury is not bound by 
the witness' conclusion as to whether an embezzlement was 













/ 
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committed or was not committed. No witness Is permitted to 
testify that a defendant committed a particular crime. He may 
say it, but the Court has to instruct the jury as to what 
constitutes a particular crime and the jury is not bound by 
anybody*3 conclusion as to whether a crime has been committed 
or has not been committed, and that is one of the things that 
the jury here is going to have to determine, whether the 
money was taken as a result of embezzlement or whether the 
money was taken by Mr. Fredrickson as the result of an 
honest mistake, ihat is what you r.ava to cieciue. xj- are 
not bound by Mr. Watson's conclusion as to whether it was 
am'oezzi.emeiit or not emoer:'io...ana, .you car. ask a.. . ^- - • 

q Isn't it a fact that an additional reason for 
advising Cohen and Fasman not to report this as an embezzlement 
lo • * v;rr because you came to -L? belief tact these o'. *o :r 
had been drawn on Mrs. Lee's account without any criminal 
intent but had been, rather, the result of emotional stres-es, 
a confused mind, and general professional disorganization 
on the part of Mr. Fredrickson? 

A Well, I don't recall whether that was in my mind 
when I wrote to Cohen and Fasman. It was most certainly the 
reason why I made no report and didn't recommend that any 
report be made to a district attorney, because that was 
something I did not want to do. 

W 


I'lllln'rniCi'l'lIi 


V 


HT HI 
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NR. AUERBACH: It is the defendant's contention 


at this time, even though this Is a retr'al, a motion to 
dismiss, even if it was not granted previously because 
of counsel's ineffectiveness and by the virtue of my working 
to establish to the satisfaction of the Court the people 
haven't proved the element of willfulness, which must be 
proven by certain specific facts, and I don't have the 
case material with me and this is what I wanted for the 
morn* .eg. I believe I can find that and even though the Court 
denied the motion the last time, the Court can near arguments 
at this time only on that issue and the Court can come up 
with a different decision. she re is no reason that -..e 
Court is bound to deny the motion because it was denied 
previously. 

w * sj *• • i o i r a*o. w r • w.. •#.«- j - "- *- • * — 

ness, there is enough to go to the Jury, just the fact that 
the man is a lawyer, which is now in evidence, thanks to the 
Grand Jury, and was in the tax department and there is a stijxi 
lation that there was extra tax owing if this was gross 
Income, which I submit should be charged as a matter of law, 
but there is enough there to go to the jury right now. 

THE COURT: Yes, that is obvious. Any motion to 
Ulsmls.- for failure to prove a prima facie case or submit 
evidence from wnich the jury could conclude that the defendant 

K XXX 
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A 

Q 

A 


128 


No, there were two. 

Old you share the responsibilities? 

We did. 

Did there come a time when you fulfilled most of 
the functions of both Justices of the Peace In Tuxedo, 

* Judge Stevens had a bad heart attack - 
Q When was that? 

A '63, I believe. For about- t-..,o 

about two years he was not 

functioning at all. During that ttm* t u 

g that time I handled the work foj 

the whole town. 

" In add1t!or ’ to your practice of law and the work 

Se ° f th ° r “ C2 * ° ld you public work at that 

time? 

r worked for the ambulance co.-p, organised them, 

V»o-,i M*- *- U « I < 

• vh?'r charter v- 

> i i - •• - j to- - ti.e;n a n v i *. . _ . 

wanted. I worked with the Episcopal church and the Catholic 

church, at various t^rroe t 

-ous t-mes. I was school attorney for about 

eight years, had a »00 a year retralner. 

e °° lnS b3Ck t0 the «- you came back from the 
Jrmy, What was the state or condition of your marriage, 

p U sort of fell apart. 

Q What do you mean by that? 

A That Is a hard au^t'on in 

q e, - c ‘ 0n to answer. The first r .?ght 

1 Ca,r ‘ e hom '* we Pulled < nto Ft. Dlx -> rd thm * 

tJlx and the troop trains wore 
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lined up, about six or ^vi»n -u 

or .even of them, and I found out we 

wouldn't get into camp until f-ho m 

p ntii the morning and two nr no 

° ,u two or us jumped 

* tra!n and Went lnt0 fhUa ™ ana too, the train to 
J ° UrnSl S9Uare ' JSrSey C1 ^ • * Parents Uvea •„ Jersey 
city and at that time we were renting a place from my 

mother-in-law In Weehawken. and X was able to get home about 

one O'clock In the morning and I was anxious to see my 

daughter and X looked In and my wife told me to look i„ the 

-m with a flashlight and not to wake the child up or pick 
“ e " up, and dur’r^: 

no -h. nt 6 ht several times I was referred 
to by a different name -- 

-n ~ * 

h whom? 

A By my wife. 


Q How dld y°u feel about that? 


- 1 - > . .1 • rr 


thing to do is just forget about it, 


*ro». the best 


Well, you remained married, didn't vou 

* ai> & y°u, for many 


years thereafter? 
A I did. 


would you say that this was a quiet marriage? 
Pardon ne? 

Was it a quiet marriage? 

There was a lot of arguing. 

I-ot's bring the m.rrlage up to 1J6'.. would you sty 


*OUTM£RN O.ITR.CT COURT R£RO.-.T£R». 
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that in ;qS 4 the situation at home was the same as it was *50, 
'52, *56, *58? 

A No - became progressively worse. 

^ V 

h What do you mean by progressively worse? 

A Well, that is a — 

Q I can't hear you. 

A I am trying to think of an easy way to say it. 

The peak of the disturbance was in my oldest daughter's 
last year in high school. She and Gail were fighting all 
t.._ time - s..e was fighting with Gail all the time. Gail 
was getting ready to go to college and my wife never 
fin!j..3d high school and I got the feeling that she was 
jealous or envious of my daughter, being that she was able 
to go to college. There were times her mother and father 


~ 1: ■* * 1 : • r* 9 * - 

- - u i' r. 


° geu /:ome ?. r, c. sr.e 


would have my daughter in the closet, slapping her. Jan 

was two years old and I would have to quiet Jan down, separate 

the two of them, quiet Gall down and go back to the office 
and try to work. 

* How did you feel about these incidents? 

A I was very disturbed over them. I didn't want 
it that way. I would rather see the two of them get a’^ng. 

^ •did it affect you in your work? 

A It did. 
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Q In what way? 

A Lots of times I would get down to the office at 
night to pick up where I left off in the daytime and I 
actually couldn't recall what I had been working on when I 
left the office at 4:30 or five o'clock. 

Q Did this start happening with greater frequency? 

A It did, yes. 

Q When it came to administering to the Lees' checks, 
finances, doing the work for them, what was the procedure 
you used? Kow did it work on a day-to-day basis? 

A Mrs. Stevens was my secretary, with me for about 


eight years, and she kept the books current In her uesw. We 
tried to reconcile the bank statements as it came in, but 
the Lees had checkbooks at home they were drawing checks 
from, or, fneir own, and It boo^mo impossible to rooo/.c! x-. 
First, court work kept me going on a full-time basis, 
and my own practice, because of the court work, was falling 
behind. Bess just didn't have enough time to attempt to -- 
initially we tried to glue the checks back in the book but 
the accumulation was such that you couldn't keep up with 
it. 

Q Take the year 1963; do you recall if you filed an 
individual tax return or joint tax return for the Lees that 
yea r? 








rm-lf 


195 


37A 

Fred ricks on-Cross 
on Its own initiative to bar associations or law enforcement 
agencies? 

A No. 

Q You did not realise that in 1967? 

A No. 

MR• AUERBACH: I object, your Honor. It calls for 
a statement of fact. 

THE COURT: Read the question. 

(Question read) 

THE COURT: The objection is what? 

MR. AUEREACH: The objection, your Honor, is misstat 
Ing a matter of policy by another agency. We have no testi¬ 
mony that that was, in fact, the policy. 



THE 

COURT: 

The nu-stlor. 

, I gather, was directed 

uilic 

witr.es 

s' own 

knowledge, is 

that it? 


MR. 

EATON: 

Yes, and his 

answer was no. 


THE COURT: 31 nce he was a tax lawyer? Is that 

it? 

Q You did not reali7e that in 1967? 

A No. 

Q You had specia 11 red in tax law on Wall 3treet for 
twelve years, from 1943 to i960? 

A When you say "speciali7ed," there are certain 

phases we speciallred in, estate and trust work, the main 
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find corroborated by other evidence in the case. 

" ow > the law doesn't con.pel a defendant in a crimina 
case to take the witness stand and testify and no presumption 
of guilt may be raised and no inference of any kind may be 
drawn from the failure of a defendant to testify. However, 

a defendant who wishes to testify may do so and is a competent 
witness. 


how, the defendant's testimony is to be judged in 

the same manner as that of any other witness, as I have ^ust 

described. 

N'ow I want to tell you a word about expert witnesses 
because we did have one, Dr. Fabrikant, who testified here 
today. That expert gave testimony concerning his qualifica¬ 
tions as an expert In the field of psychology. When a case 
involves a matter of science or aro or a ' ’ ^ ± n • .»• r 

special knowledge or skill not ordinarily possessed by the 
average person, an expert is permitted to state his opinion 
for the information of the Court and the jury. 

The opinion stated by the expers who testified 
before you was based upon particular facts as the expert 
himself observed them and testified to, or were based upon 
facts which the attorney who quest'oned him asked him to 
assume for the express purpose of stating an opinion based 
upon the nssumed facts. you may reject an expert's opinion 
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if you find the facts to be different from those which 
form the basis for his opinion. You may also reject his 
opinion if after careful consideration of all the evidence 
in the case, expert and other, you disagree with that opinion. 

In other words, you are not required to accept an 
expert's opinion to the exclusion of the facts and circum¬ 
stances disclosed by other testimony. Such an opinion Is 
subject to the same rules concerning reliability and credibil 
as the testimony of any other witness, as I have just ex¬ 
plained. 

The testimony of an expert is given to assist you 
In reaching a proper conclusion and is entitled to such 
weight as you find the expert's qualities warrant and must 
be considered by you tut Is not controlling upon your judz- 
ment • 

Now, there are two classes of evidence recognised 
and accepted in courts of justice upon either of which you 
may find an accused guilty of a crime. One Is called direct 
evidence, the other is called circumstantial evidence. 

Direct evidence tends to prove the fact in Issue 
without reed for any other amplification, although, of course 
there is always the question whether that evidence is to be 
believed. 

Circumstantial evidence, on the other hand, tends 
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With regard to the first element, that Is, that 
defendant had taxable Income, the parties have stipulated 
that the defendant received Income' from tie practice of lav; 
and from his position as a Justice of the Peace and that he 
properly paid whatever tax was due on that Income. The 
parties have further stipulated that In 1964 , 1965 and 1966 
the defendant received the benefit of approximately $ 79 ,CC 0 
by writing checks on the account of the Lees without their 
consent. 

As I said before, defendant contends that he 
withdrew the money from the Lees' account by mistake. How¬ 
ever, when a law abiding taxpayer mistakenly receives in¬ 
come in one year which receipt is challenged and found to be 
invalid in a subsequent year, the taxpayer must, nonetheless, 
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then if he has paid a tax on that income and if he later rep*y 
some or all of the money, the law allow'" him to count the re¬ 
payment as a deduction, but only in the year when he finally 
repays and only to the extent that he actually does repay. 

I, therefore, charge you as a matter of law that 
money received by mistake is taxable Income and that it is 
irrelevant that defendant may have later entered into an 
agreement to repay the money and did, in fact, repay a portion 


of it. 


X*1 
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acquit the defendant of the charge of willfully attempting 


3 

to evade or defeat the tax. 

1 

4 

In this connection, you should consider the defen¬ 


5 

dant’s contentions. The defendant contends, as I said before. 


6 

that at the time he filed his return he had erased from his 


7 * 

mind the taking of the money from the Lees’ account. In 


8 

this connection, also, that is, with respect to the third 


9 

element, you should consider the testimony of Dr. Fabrikant, 


10 

the psychologist, who testified that the defendant had erased 


11 

the incident from his mind, in his opinion. Thus, if you 


12 

find the whole episode of the taking of the money was complete] 


13 

blocked out of the defendant's mind at the time he prepared 


14 

his returns, you must acquit him. 


15 

Now, in deciding what a man knew and what a n a n 


16 

1..bonded, you do ;ot hove, as I said before, t..y crystal 


17 

ball, that will enable you to look into a man's mind. You 


QO 

must consider, however, all the circumstances and facts 


19 

surrounding the situation. 


20 

The defendant has testified, as I said, that he 


21 

was emotionally upset at the time and just simply forgot. 

) 

22 

On the other hard, the Government points to the 

23 

evidence that the defendant tried to persuade Mrs. Lee's 1 s.;ye: 


24 

Mr. watson, not to report her loss to the Internal Revenue 


25 

Service, that defendant was a lawyer, with some knowledge of 
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